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standards regarding the prohibition on torture should interrogations occur outside that 
jurisdictional limit. 

1. War Crimes 

Section 2441 of Title 18 criminalizes the commission of war crimes by U.S. nationals and 
members of the U.S. Anned Forces.38 It criminalizes such conduct whether it occurs inside or 
outside the United States, including conduct within the. special maritime and territorial 
jurisdiction. See id. §2441(a). Subsection (c) of section 2441 defines "war crimes" as (1) grave 
breaches of any of the Geneva Conventions; (2) conduct prohibited by certain provisions of the 
Hague Convention N, Hague Convention N Resp~cting the Laws and Customs of War on 
Land, Oct.18, 1907, 36 Stat. 2277;39 or (3) conduct that constitutes a violation of conunOn 
Article 3 of the Geneva Conventions. We have previously concluded that this statute does not 
apply to conduct toward the members of al Qaeda and the Taliban. See Treaties and Laws 
Memorandum at 8-9. We reached this conclusion because we found al Qaeda to be a non­
governmental terrorist organization whose members are not legally entitled to the protections of 

38 Section 2441 providesin full: 

(a) Offense.~Whoever, whether inside or outside the United States, commits a war crime, in any 
of the circumstances described in subsection (b), shall be fmed under this title or imprisoned for 
life or any term of years, or both, and if death results to the victim, shall also be subject to the 
penalty of death. 

(b) Circumstances.-The circumstances referred to in subsection (a) are that the person 
committing such war crime or the victim of such war crime is a member of the Armed Forces of 
the United States or a national of the United States (as defmed in section 101 of the Immigration 
and Nationality Act). 

(c) Defmition.-As used in this section the term 'war crime' means any conduct­
(1) defined as a grave breach in any ofthe.intemational conventions signed at Geneva 12 August 

1949, or any protocol to such convention to which the United States is a party; 
(2) prohibited by Article 23, 25, 27, or 28 ofthe Annex to the Hague Convention IV, Respecting 

the Laws and Customs of War on Land. signed 18 October 1907; 
(3) which constitutes a violation of common Article 3 of the international conventions signed at . 

Geneva, 12 August 1949, or any protocol to such convention to which the United States is a party 
and which deals with non· international armed conflict; or 

(4) of a person who, in relation to an armed conflict and contrary to the provisions of the Protocol 
on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices as amended 
at Geneva on 3 May 1996 (protocol II as amended on 3 May 1996), when the United States isa 
party to such Protocol, willfully kills or causes serious injury to civilians. 

w·lth respect to the Hague Convention IV, section 244 I(c)(2) criminalizes conduct barred by artiCles 23, 25,27, 
28, of the Annex to the Hague Convention IV, Under the Hague Convention, the conduct in these articles, like all of 
the regulations the Annex contains, is prohibited solely as between parties to the Convention. Hague Convention 
IV, art. 2 ("The provisions contained in the Regulations referred to in Article 1,as well as in the present Convention, 
do Dot apply except between Contracting Powers, and then only if all the belligerents are parties to the 
Convention."). Since Afghanistan is nota party to the Hague Convention IV, no argument could be made that the 
Convention covers the Taliban. As a non-state, al Qaeda is likewise not a party to the Hague Convention IV. 
Moreover, Hague Convention IV requires that belligerents meet the same requirements that they must meet in order 
to receive the protections of GPW, which al Qaeda,and the Taliban do not meet. Thus, conduct toward enemy 
combatants in the current war would not fall within the conduct proscribed by these articles. 
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GPW. Since its members cannot be considered to be paws under the Convention, conduct 
toward members of al Qaeda could not constitute a grave breach of the Geneva Conventions. 
See 18 U.S.C. § 2441(c)(I). We further found that common Article 3 of the Geneva Conventions 
covers either traditional wars between state parties to the convention or non-international civil 
wars, but not an international conflict with a non~govemmental terrorist organization. As a 
result, conduct toward members of al Qaeda could not constitute a violation of common Article 
3, see Treaties and Law Memorandum at 9, and thus could not violate Section 2441 (c)(3). 

We also concluded that the President had reasonable grounds to find that the Talibanhad 
failed to meet the requirements for POW status under GPW. See Memorandum for Alberto R. 
Gonzales, Counsel to the President, from Jay S. Bybee, Assistant Attorney General, Re: Status 
of Taliban Forces Under Article 4 ofthe Third Geneva Convention of1949 at 3 (Feb. 7, 2002). 
On February 7, 2002, the President determined that these treaties did not protect either the 
Taliban or al Qaeda.· See Statement by White House Press· Secretary Ari Fleischer, available at 
http://www.us-mission.chlpress2002/0802fleischerdetainees.htm (Feb. 7, 2002).40 

Thus, section 2441 is inapplicable to conduct toward members of the Talib~ or al Qaeda. 
We further note that the Treaties and Law Memorandum is the Justice Department's binding 
interpretation of the War Crimes Act, and it will preclude any prosecution under it for conduct 
toward members of the Taliban and al Qaeda. See Letter for William H. Taft, N, Legal Adviser, 
Department of State, from John C. Yoo, Deputy Assistant Attorney General, and Robert J. 
Delahunty, Special Counsel, Office of Legal Counsel (Jan. 14,2002). 

2. 18 U.S.c. §§ 234G-2340A 

Section 2340A of Title 18 makes it a criminal.offense for any person "outside the United 
States [to] comrnit[] or attempt[] to commit torture..,.41 The statute defines ''the United States" as 
"all areas under the jurisdiction of the United States including any of the places described in" 18 
U.S.C. § 5,42 and 18 U.S.C.A. § 7.43 18 U.S.C. § 2340(3).44 Therefore, to the extent that 

.	 40 See also Fact Sheet: Status ofDetainees at Guantana~o available at 
http://www.whitehouse.gov/news/releases/2002/02/20020207-13.html. 
41 If convicted of torture, a defendant faces a fine or up to twenty years' imprisonment or both. If, however, the act 
resulted in the victim's death, adefendant may be sentenced to life imprisonment or to death. See 18 U.S.CA. § 
2340A(a). Whether death results from the act also affects the applicable statute of limitations. Where death does 

. not result, the statuteof limitations is eight years; ifdeath results, there is no statute of limitations. See 18 U.S.C.A. 
§ 3286(b) (West Supp. 2002); id. § 2332b(g)(5)(B) (West Supp. 2002). Section 2340A as originally enacted did not 
provide for the death penalty asa pWlishment. See Omnibus Crime Bill, Pub. L. No.103-322, Title VI, Section 
60020, 108 Stat. 1979 (1994) (amending section 2340Ato provide for the death penalty); H. R. Conf. Rep. No. 103­
711, at 388 (1994) (noting that the act added the death penalty asa penalty for torture). 

Most recently, the USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001), amended section 2340A 
to expressly codify the ·offense of conspiracy to commit torture. Congress enacted this amendment as part of a 
broader effort to ensure that individuals engaged in the planning of terrorist activities could be prosecuted 
irrespective of where the activities took place. See H. R. Re:J. No.1 07-236, at 70 (2001) (discussing the addition of 
"conspiracy" as a separate offense for a variety of"Federal terrorism offense[s]"). . 
42 18 U.S.C. § 5 (2000) provides: "The term 'United States" as used in this title in a territorial sense, includes all 
places and waters, continental or insular, subject to the jurisdiction of the United States, except the Canal Zone." As 
we understand it, the persons discussed in this memorandum are not within United States as it is defined in section 
5. 
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. interrogations take place within the special maritime and territorial jurisdiction, such as ata U.S. 
military base in a foreign state, the interrogations are not subject to sections 2340-2340A. If, 
however, the interrogations take place outside the special maritime and territorial jurisdiction and 
are otherwise outside the United States, the tortUre statute applies. Thus, for example, 
interrogations conducted at GTMO would not be subject to this prohibition, but interrogations 
conducted at a non-U.S. base in Afgh~stan would be subject to section 2340A.45 

Moreover, we note· that because the statute criminalizes conduct only when it is 
cOl1)Il1itted outside the United States-which under section 2340(3) means it must be committed 
outside the special maritime jurisdiction-the proviso contained in 18 U.S.C.A. § 7(9) excluding 
those persons covered by 18 U.S.C. § 3261 (a) does not apply. As discussed above, this proviso 
excluding members of the Armed Forces, those employed by the Armed Forces or the 
Department of Defense, and those persons accompanying members of the Anned Forces or their 
employees applies only when their conduct is a felony if committed within the special maritime 
and territorial jurisdiction of the United States. See id. Here, the conduct under section.2340A is 
a felony only when committed outside the special maritime and territorial jurisdiction. Thus, so 
long as members of the Armed Forces and those accompanying or employed by the Armed 
Forces are in an area that 18 U.S.C. § 7 defines as part of the special maritime and territorial 
jurisdiction, they too are within the special maritime and territorial jurisdiction for the purposes 

43 18 U.S.C. § 7, as discussed supra Part II.B., defines the special maritime and territorial jurisdiction of the United 
~~. . 
44 The statute further includes those places described in 49 U.S.C. § 46501(1) (2000), which sets forth the special 
aircraft jurisdiction. Under section 46501(2), the special aircraft jurisdiction includes "any of the following aircraft 
in flight": 

(A) a civil aircraft of the United States. 
(B) an aircraft of the anned forces of the United States. 
(C) another aircraft in the United States. 
(D) another aircraft outside the United States­

(i) that bas its next scheduled destination or last place of departure in the United States, if 
the aircraft next lands in the United States; 
(ii) on which an individual conunits an offense (as defmed in the Convention for the 
Suppression of Unlawful Seizure ofAircraft) if the aircraft lands in the United States 
with the individual still on the aircraft; or . 
(iii) against which an individual commits an offense (as defined in subsection (d) or (e) of 
article I, section I of the Convention for the Suppression ofUnlawful Acts against the 

. Safety ofCivil Aviation) if the aircraft lands in the United States with the individual still 
.. on the aircraft. 

(E) any other aircraft leased without crew to a lessee whose principal place of business is in the 
United States or, if the lessee does not have a principal place of business, whose pennanent 
residence is in the United States. 

(Emphasis added). 

4S We also note that there are several statutes that would pennit the prosecution of individuals who, while not 
conducting the i.nterrogations themselves, were otherwise jnvolved in the interrogations. Section 2340A(c) 
expressly criminalizes conspiracy to commit torture. 18 U.S.C. §2339Amakes it an offense to "provideD material 
support or resources or conceal[] or disguise[] .the nature, location, source, or ownership of material support or 
resources, knowing or intending that they are to be used in preparation for, or canying out, a violation of section ... 
2340A." Id. § 2339A(a). As a general matter, the federal criminal code also provides for accessory liability. See 18 
U.S.C§ 2 (accessory punishable as principal); 18 U.S.C. § 3 (accessory after the fact). 
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.of the conduct section 2340A criminalizes. Accordingly, they are considered to be within the 
United States for purposes of that statute. The criminal prohibition against torture therefore 
would not apply to their conduct of interrogations at U.S. military bases located in a foreign 
state. If, however, such persons are involved in interrogations outside the special maritime and 
territorial jurisdiction and outside the United States, they are subject to the prohibition against 
torture as well as those criminal statutes applicable to the special maritime and territorial 
jurisdiction. 

Section 2340 defines the act oftortureas an: 

act committed by a person acting under the color of law specifically intended to 
inflict severe physical or mental pain or suffering (other than pain or suffering 
incidental to lawful sanctions) upon another person within his custody or physical 
control. 

18 U.S.C.A. § 2340(1); see id. § 2340A. Thus, to establish the offense of torture, the prosecution 
must show that: (1) the torture occurred outside the United·States; (2) the defendant acted under 
the color of law; (3) the victim was within the defendant's custody or physical control; (4) the 
defendant specifically intended to cause severe physical or mental pain or suffering; and (5) that 
the act inflicted severe physical or mental pain or suffering. See also S. Exec. Rep. No. 101-30, 
at6 (1990) ("For an act to be 'torture: it must ... cause severe pain and suffering, and be 
intended to cause severe pain and suffering.,,).46 . . 

At the outset we note that no· prosecutions have been brought under section 2340A. 
There is therefore no case law interpreting sections 234Q-2340A. In light of this paucity of case 
law, we have disctissedat length below the text of the statute, its legislative history, and the 
judicial interpretation of a closely related statUte-the Torture Victims Protection Act-in order 
to provide guidance as to the meaning of the elements oftorttire. 

a. "Specifically Intended" . 

To violate section 2340A, the statute requires that severe pain and suffering be inflicted 
with specific intent. See 18 U.S.C. § 2340(1). For a defendant to act with specific intent, he 
must expressly intend to achieve the forbidden act. See United States v. Carter, 530 U.S.. 255, 
269 (2000); Black's Law Dictionary at 814 (7th ed. 1999) (defining specific intent as "[t]he 
intent to accomplish the precise criminal act that one is later charged with"). For example, in 
RatzlaJv. United States, 510 U.S. 135, 141 (1994), the statUte at issue was construed to require 
that the defendant act with the "specific intent to commit the crime." (Internal quotation marks 
and citation omitted). As a result, the defendant had to act with the express ''purpose to disobey 
the law" for the mens rea element to be satisfied. Id. (internal quotation marks and citation 
omitted) 

Here, because section 2340 requires that a defendant act with the specific intent to inflict 
severe pain, the infliction of such pain must be the defendant's precise objective. lithe statUte 

46 For the pm-poses of our analy§,is, we have assumed that interrogators would be acting under color of law and that 
the person interrogated would be within the custody or control of those interrogators. 

UNCLASSIFIED SECRETl1>10FOJ»T 



37S:SC~'f~18:F8JN>;1 

had required only general intent, it would be sufficient to establish guilt by showing that the 
defendant "possessed knowledge with respect to the actus reus of the crime." Carter, 530 U.S. 
at 268. If the defendant acted knowing that severe pain or suffering was reasonably likely to 
result from his actions, but no more, he would have acted only with general intent. See id. at 
269; Black's Law Dictionary 813 (7th ed. 1999) (explaining that general intent ''usu[allyJ takes 
the form of recklessness (involving actual awareness of a risk and the culpable taking of that 
risk) or negligence (involving blameworthy inadvertence)"). The Supreme Court has used the 
following example to illustrate the difference between these two mental states: 

[A] person entered a bank and took money from a teller at gunpoint, but 
deliberately failed to make a quick getaway from the bank in the hope of being 

. arrested	 so that he would be returned to prison and treated for alcoholism. 
Though this defendant knowingly engaged in the acts of using force and taking 
money (satisfying "general intent"), he did not intend permanently to deprive the 
bank of its possession of the money (failing to satisf)r"specific intent"). 

Carter, 530 U.S. at 268 (citing I W. Lafave & A. Scott, Substantive Criminal Law § 3.5, at 315 
(1986». 

As a theoretical matter, therefore, knowledge alone that a particular result is certain to 
occur does not constitute specific intent. As the Supreme Court explained in the context of 
murder; "the ... common law of homicide distinguishes ... between a person who knows that 
another person will be killed as a result of his conduct and a person who acts with the specific 
purpose of taking another's life[.]" United States v. Bailey, 444 U.S. 394, 405 (1980). ''Put 
differently, the law distinguishes actions taken 'because of a given end from actions taken 'in 
spite' ·of their unintended but foreseen consequences." Vacco v. Quill, 521 U.S. 793, 802-03 
(1997). Thus, even if the defendant lrnows that severe pain will result from his actions, if 
causing such harm is not his objective, he lacks the requisite intent. While as a theoretical matter 
such knowledge does not constitute specific intent, juries are permitted to infer from the factual 

. circumstances that such intent is present. See, e.g., .United States v. Godwin, 272 F.3d 659, 666 
(4th Cir. 2001); United States v. Karro, 257 F.3d 112, 118 (2d Cir. 2001); United States v. Wood, 
207 F.3d 1222, 1232 (10th Cir. 2000); Henderson v. United States, 202 F.2d 400, 403 (6th 
Cir.1953). Therefore, when a defendant knows that his ·actions will produce the prohibited 
result, a jury will in all likelihood conclude that the defendant acted with specific intent. 

Further, an individual who acts with a good faith belief that his conduct would not 
produce the result that the law prohibits would not have the requisite intent. See, e.g., South At/. 
Lmtd. Ptrshp. of Tenn. v. Reise, 218 F.3d 518,531 (4th Cir. 2002). Where a defendant acts in 
good faith, he acts with an honest belief that he has not engaged in the proscribed conduct. See 
Cheek v. United States, 498 U.S. 192, 202 (1991); United States v. Mancuso, 42 F.3d 836, 837 
(4th Cir. 1994). A good faith beliefneed not be a reasonable one. See Cheek, 498 U.S. at202. 

Although a defendant theoretically could hold an unreasonable belief that his acts would 
not constitute the actions the statute prohibits, even though they would as a certainty produce the 
prohibited effects, as a matter of practice it is highly unlikely that a jury would acquit in such a 
situation. Where a defencrant holds an unreasonable belief, he will confront the problem of 
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proving to the jury that he actually held that belief. As the Supreme Court noted in Cheek, "the 
more unreasonable the asserted beliefs or misunderstandings are, the more likely the jury ... will 
find that the Government has carried its burden of proving" intent. Id. at 203-04. As we 
explained above, a jury will be permitted to infer that the defendant held the requisite specific 
intent. As a matter of proof, therefore, a good faith defense will prove more compelling when a 
reasonable basis exists for the defendant's belief. 

b. "Severe Pain or Suffering" 

The key statutory phrase in the definition of torture is the statement that acts amount' to 
torture if they cause "severe physical or mental pain or suffering." In examining the meaning of 
a statute, its text must be the starting point. See INS v. Phinpathya, 464 U.S. 183, 189 (1984). 
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is physical or 
mental, is insufficient to amount to torture. Instead, the pain or suffering must be "severe." The 
statute does not, however, define the tenn "severe." "In the absence of such a definition, we 
construe a statutory term in accordance with its ordinary'or natural meaning." FDIC v. Meyer, 
510 U.S. 471, 476 (1994). The dictionarydefmes "severe" as "[u]nsparing in exaction, 
punishment, or censure" or "[I]nflicting discomfort or pain hard to endure; sharp; afflictive; 
distressing; violent; extreme; as severe pain, anguish, torture." Webster 'sNew International 
Dictionary 2295 (2d ed. 1935); see American Heritage Dictionary ofthe English Language 1653 
(3d ed. 1992) ("extremely violent or grievous: severe pain") (emphasis in original); IX The 
Oxford English Dictionary 572(1978) ("Ofpain, suffering, loss, or the like: Grievous, extreme" 
and "of circumstances ...: hard to sustain or endure"). Thus, the adjective "severe" conveys that 
the pain or suffering must be of such a high level of intensity that the pain is difficult for the 
subject to endure. 

Congress's use of the phrase "severe pain" elsewhere in the U. S. Code can shed more 
light on its meaning. 'See, e.g., West Va. Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 100 (1991) 
("[W]e construe [a statutory term] to contain that permissible meaning which fits most logically 
and, comfortably into the body of both previously and subsequently enacted law:) 

, Significantly, the phrase "severe pain", appears in statutes defining an emergency medical 
condition for the purpose of providing health benefits. See, e.g., 8 U.S.C. § 1369 (2000); 42 
U.S.C § l395w-22 (2000); id. § 1395x (2000); id. § 1395dd (2000); id § 1396b (2000); id § 
1396u-2 (2000). These statutes define an emergency condition as one "manifesting itself by 

,'acute symptoms ofsufficient severity (including severe pain) such that a prudent lay person, who 
possesses an average knowledge of health and medicine, could reasonably expect the absence of 

'immediate medical attention to result in-placing the health of the individual ... (i) in serious 
jeopardy, (ii) serious impairment to bodily functions, or (iii) serious dysfunction ofany bodily 
organ or part." Id. § 1395w-22(d)(3)(B) (emphasis added). Although these statutes address a 
substantially different subject from section 2340, they are nonetheless helpful for understanding 
what constitutes severe physical pain. They treat severe pain as an indicator of ailments that are 

, likely to result in permanent and serious physical damage in the absence of immediate medical 
treatment. Such damage must rise to the level of death, organ failure, or the permanent, 
impairment of a significant body function. These statutes suggest that to constitute torture 
"severe pain" must rise to a similarly high level-the level that would ordinarily be associated 
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with a physical condition or injury sufficiently serious that it would result in death, organ failure, 
or selious impainnent of body functions. 47 

c. "Severe mental pain or suffering" 

Section 2340 gives more express guidance as to the meaning of "severe mental pain or 
suffering." The statute defines "severe mental pain or suffering" as: 

the prolonged mental harm caused by or resulting from­
(A) the intentional infliction or threatened infliction of severe physical
 
pain or suffering;
 
(B) the administration or application, or threatened administration or application, 

.. of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the personality; 
(C) the threat of imminent death; or 
(D) the threat that another person will immiliently be subjected to death, severe physical 
pain or suffering, or the administration or application of mind-altering substances or other 
procedures calculated to disrupt profoundly the senses or 
personality. 

18 U.S.C.§ 2340(2). To prove "severe mental pain or suffering," the statute requires proof of 
"prolonged mental harm" that was caused by or resulted from one of four enumerated acts. We 
cons-ider each of these elements. 

i. "Prolonged Mental Harm" 

As an initial matter, section 2340(2) requires that the severe mental pain must be 
evidenced by "prolonged mental harm." To prolong is to "lengthen in time" or to "extend the 
duration of, to draw out." Webster's Third New Internationa/Dictionary 1815 (1988); Webster's 
New International Dictionary 1980 (2d ed. 1935). Accordingly, "prolong" adds a temporal 
dimension to the harm to the individual, namely, that the harm must be one that is endured over 
sonie period of time. Put another way, the acts giving rise to the harm must cause some .lasting, 
though not necessarily permanent, damage. For example, the mental strain experienced by an 

47 One might argue that because the statute uses "or" rather than "and" in the phrase ''pain or suffering" that "severe 
physical suffering" is a concept distinct from "severe physical pain." We believe the better view of the statutory text. 
is, however, that they are not distinct concepts. The statute does not defme "severe mental pain" and "severe mental 
suffering" separately. Instead, it gives the phrase "severe mental pain or suffering" asingle definition. Because 
''pain or suffering" is a single concept for the purposes of "severe mental pain or suffering,". it should likewise be 
read as a single concept for the purposes of "severe physical pain or suffering." Moreover, dictionaries defme the 
words "pain'~ and '~suffering" in terms of each other. Compare. e;g., Webster's Third New International Dictionary 
2284 (1993) (detining suffering as "the endurance of ... pain" or "a pain endured"); Webster's Third New 
international Dictionary 2284 (1986) (same); XVII The Oxford English Dictionary 125 (2d ed. 1989) (defining 
suffering as "the bearing or undergoing ofpain"); with, e.g., Random House Webster's Unabridged Dictionary 1394 
(2d ed. 1999) (defining "pain" as ''physical suffering"); The American Heritage Dictionary ofthe English Language 
942 (College ed. 1976) (defining pain as "suffering or distress"). Further, even if we were to read the infliction of 
severe physical suffering as dis~ct from severe physical pain, it is difficult to conceive of such suffering that would 
not involve severe physical pain. Accordingly, we conclude that "pain or suffering" is a single concept in section 
2340. 
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