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("[i]nternational agreements constitute practice of states and as such can contribute to the growth 
of customary international law"). Indeed, any effort to draw forth a nonn of customary 
international law at odds with the Torture Convention would ignore the most basic evidence of 
state practice-that of broad agreement to a written text-in favor of more speculative, 
ambiguous, and diverse definitions of dubious legitimacy. 

Thus,· it is CAT's substantive obligations as defined by our reservations, understandings, 
and declarations that govern the United States' international law obligations on torture. CAT not 
only governs U.S. obligations with respect to torture but it also does so with respect to cruel, 
inhuman, or degrading treatment or punishment. Thus, even if customary international law 
prohibits cruel, inhuman, or degrading treatment or punishment, CAT and the reservations, 
understandings, and declarations that the United States has taken with respect to the scope of that 
tenn's reach are definitive of United States' obligations.. Customary international law cannot 
override carefully defined U.S. obligations through multilateral treaties on the exact same 
subject. 

. Finally, even if customary international law on torture created a different standard than 
that which the Torture Convention creates, and even if such a standard were somehow 
considered binding under international law, it could not bind the President as a matter of 
domestic law. We have previously concluded that customary international law is not federal law. 
See Treaties and Laws Memorandum at 32-33. This has been the longstanding view of this 
.Office and of the Department of Justice. See Authority ofthe Federal Bureau ofInvestigation to 
Override International in Extraterritorial Law Enforcement Activities, 13 Op. a.L.c. at 168­
171. The constitutional text provides no support for the notion that customary international law' ) 
is part. of federal law. See id. at 33. Indeed, because customary international has not undergone 
the processes the Constitution requires for "the enactment of constitutional amendments, statutes, 
or treaties," it is not law and "can have no legal effect on the government or on American 
citizens." -Treaties and Laws Memorandum at 33-34. As we explained, to elevate customary 
international law to federal law would "raise deep structural problems" by "import[ing] a body of 
law to restrain the three branches of American government that never underwent any approval by 
our democratic political process." Id. at 36. Further, treating customary international law as 
federal law would directly invade "the President's discretion as the Commander in Chief and 
ChiefExecutive to determine how best to conduct the Nation's military affairs." Id. at 36. Thus, 
we concluded that "customary international law does not bind the President or the U.S. Armed 
Forces in their decisions concerning the detention conditions of al Qaeda and Taliban prisoners." 
Id. at37.. That conclusion is no less true there than here. Customary intemationallaw cannot 
interfere, as a matter of domestic law, with the President and the U.S. Armed Forces as they 
carry out their constitutional duties to successfully prosecute war against an enemy that has 
conducted a direct attack on the United States. 

Even if one were to accept the notion that customary international law has some standing 
within our domestic legal system, the President may decide to override customary international 
law at his discretion. "It is well accepted that the political branches have ample authority to 
override customary international law within their respective spheres of authority." !d. at 34 
(discussing The Schooner Exchange v. McFadden, 11 U.S. (7 Cranch) 116 (1812) and Brown v. 

. United States, 12 U.S. (8 Cranch) 110 (1814»; The Paquete Habana, 175 U.S. 677 (1900). Our 
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Office has made clear its agreement with these Supreme Court cases that the President can 
unilaterally order the violation of customary international law. 13 Op. O.L.C. at 170. Indeed, 
there is a strong argument under international law that nations must have the ability to violate 
customary international law. Because the very essence of customary international law is that it 
evolves through state custom and practice, "'[s]tates necessarily must have the authority to 
contravene international nonns.'" !d. at 36 (quoting Authority of the Federal Bureau of 
Investigation to Override International Law in Extraterritorial Law Enforcement Activities, 13 
Op. OL.C.at 170). Otherwise, custom itself could not change. Thus, if the President were to 
order interrogation methods that were inconsistent with some notion of customary international 
law, he would have the authority to override the latter as a matter of domestic law, and he could 
also argue that as a matter of international law such conduct was needed to shape a new nonn to 
address international terrorism. 

IV. Defenses 

Even if an interrogation method might arguably cross the· line drawn in one of the 
criminal statutes described above, and application of the statute was not held to be an 
unconstitutional infringement of the President's Commander-in-Chief authority, we believe that 
under the current circumstances certain justification defenses might be available. Standard 
criminal law defenses of necessity and self-defense could justify interrogation methods needed to 
elicit infonnation to prevent a direct and imminent threat to the United States and its citizens. 
The availability of these defenses would depend upon the precise factual circumstances 
surrounding a particular interrogation. 

A. Necessity 

.. We believe that a defense of necessity might be raised in certain circumstances. Often 
referred to as the "choice of evils" defense, necessity has been defined as follows: 

Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to 
another is justifiable, provided that: 

(a) the harm or evil sought to be avoided by such conduct is greater than that 
sought to be prevented by the law defIning the offense charged; and 
(b) neither the Code nor otherlaw defming the offense provides exceptions or 
defenses dealing with the specifIc situation involved; and 
(c) a legislative purpose.to exclude the justifIcation claimed does not otherwise 
plainly appear. 

Model Penal Code § 3.02. See also LaFave & Scott, .§ 5.4 at 627. Although there is no federal 
statute that generally establishes necessity or other justifIcations as defenses to federal criminal 
laws, the Supreme Court has recognized the defense.. See United States v. Bailey, 444 U.S. 394, 
410 (1980) (relying on Lafave & Scott and Model Penal Code definitions of necessity defense). 

The necessity defense might prove especially relevant in the current conflict. As it has 
been described in the case= law and literature, the purpose behind necessity is one ofpublic 
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policy. According to Lafave and Scott, "the law ought to promote the achievement of higher 
values at the expense of lesser values, and sometimes the greater good for society will be 
accomplished by violating the literal language of the criminal law." Lafave & Scott, at 629. In 
particular, the necessity defense can justify the intentional, killing of one person to save two 
others because "it is better that two lives be saved and one lost than that two be lost and one 
saved." ld. Or, put in the language of a choice ofevils, "the evil involved in violating the terms 
of the criminal law (; .. even taking another's life) may be less than that which would result from 
literalcompliance with the law ( ... two lives lost)." ld. 

Additional elements of the necessity defense. are worth noting here. First, the defens'e is 
.not limited to certain types of harms. Therefore, the harm inflicted by necessity may include 
intentional homicide, so long as the harm avoided is greater (i.e., preventing more deaths). Id. at 
634. Second, it must actually be the defendant's intention to avoid the greater harm; intending to 
commit murder and then learning only later that the death had the fortuitous result of saving 
other lives will not support a necessity defense. ld. at 635. Third, if the defendant reasonably 
believed that the lesser hann was. necessary, even if, unknown to him, it was not, he may still 
avail himself of the defense. As Lafave and Scott explain, "if A kills B reasonably believing it 
to be necessary to save C and D, he is not guilty ofmurder even though, unlrnown to A, C and D 
could have been rescued without the necessity of killing B." Id. Fourth, it is for the court,and 
not tbe defendant to judge whether the harm avoided outweighed the harm done. ld. at 636. 
Fifth"the defendant cannot rely upon the necessity defense if a third alternative is open and 

·known to him that will cause less harm. 

, It appears to us that the necessity defense could be successfully maintained in response to 
an allegation of a violation ofa criminal statute. Al Qaeda's September 11,2001 attack led to 
the deaths of thousands and losses in the billions of dollars. According to public· and 
governmental reports, al Qaeda has other sleeper cells Within the United States that may be 

·planning similar attacks. Indeed, we understand that al Qaeda seeks to develop and deploy 
chemical, biological and nuclear weapons of mass destruction. Under these circumstances, a 

, particular detainee may possess· infonnation that could enable the United States to prevent 
imminent· attacks that could equal or surpass' the September 11 attacks in their magnitude. 
Clearly, any harm that might occur quring an interrogation would pale to insignificance 
compared to the harm avoided by preventing such an attack, which could take hundreds or 
thousands of lives. 

Under this calculus, two factors will help indicate when the· necessity defense could 
appropriately be invoked. First, the more certain that government officials are that a particular 
individual has information needed to prevent an attack, the more necessary interrogation will be. 

·Second, the more likely it appears to be that a terrorist attack is likely to occur, and the greater 
the amount of damage expected from such an attack, the more that an interrogation to get 
information would become necessary. Of course, the strength of the ,necessity defense depends 
on the particular circumstances, and the knowledge of the government actors involved, when the 
interrogation is conducted. While every interrogation that might violate a criminal prohibition 
does not trigger a necessity defense, we can say that certain circumstances could support such a 
defense. 

= 
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We note that legal authorities identify an important exception to the necessity defense... 
The defense is available "only in situations wherein the legislature has not itself, in its criminal 
statute, made a detennination of values." ld. at 629. Thus, if Congress explicitly has made clear 
that violation ofa statute cannot be outweighed by the harm avoided, courts cannot recognize the 
necessity defense. LaFave and Israel provide as an example an abortion statute that made clear 
that abortions even to save the life of the mother would still be a crime; in such cases the 
necessity defense would be unavailable. !d. at 630. Here, however, Congress has not explicitly 
made a detennination of 'values vis-a-vis torture. It has not made any such detennination with 
respect to the federal criminal statutes applicable in the special maritime and territorial 
j urisdiction. 

In fact, in enacting the torture statute to implement CAT, Congress declined to adopt 
language from the treaty's definition of torture that arguably seeks to prohibit the weighing of 
values. As discussed above CAT defmes torture as the intentional infliction of severe pain or 
suffering "for such purpose[] as obtaining' from him or a third. person infonnation. or a 
confession." CAT art. 1.1. It could be argued that this definition means that the good of 
obtaining infonnation-no matter what the circumstances-cannot justify an act of torture. In 
other words, necessity would not be a defense. In enacting section 2340, however, Congress 
removed the purpose element in the definition of torture, defining torture in tenns of conduct 
rather, than by reference to the purpose for which it was carried out. By leaving section 2340 
silent: as to the .harm done by torture. in comparison to other harms, Congress allowed the 
necessity defenseto go forward when appropriate. 

) .' Further, CAT contains an additional provision that "no exceptional circumstances 
whatso~ver, whether a state of war or a threat of war, internal political instability or any other 
public<emergency, may be invoked as a justification of torture." CAT art. 2.2. Given that 
Congress enacted 18 U.S.C. §§ 234D-2340A in light of CAT, Congress presumably was aware 
of this provision of the treaty, and of the definition of the necessity defense that allows the 
legislature to provide for an exception to the defense, see Model Penal Code § 3.02(b), yet 
Congress did not incorporate CAT article 2.2 into section 2340. Nor did Congress amend any of 
the generally applicable criminal statutes to eliminate this defense in cases oftorture. Given that 
Congress'omitted CAT's effort to bar a necessity or wartime defense, we read section 2340 and 
the federal criminal statutes applicable to the special maritime and· territorial jurisdiction as 
pennitting the defense. 

Additionally, criminal statutes are to be "strictly construed in favor of the defendant." 
Lafave, at § 2.2(d).. As noted above, sections 234D-2340A do not expressly preclude the 
common law defenses of necessity nor as we explain below do they preclude the defense of self­
defense. To find the necessity defense barred based on art. 2, which is not part of our domestic 
law· because it is non-self-executing, would be a gross breach of this fundamental tenet. Indeed, 
such a conclusion would raise constitutional concems. It would not only raise the specter that 
section 2340A is unconstitutionally vague, in violation of a defendant's Fifth Amendment right 
to due process, but invoking this article to preclude either self-defense or necessity defenses 
could also raise ex post facto-like concerns that may implicate a defendant's Fifth Amendment 
right to due process. See Rogers v. Tennessee, 532 U.S. 451 , 462 (2001) ("[W]e conclude that a 
judicial alteration of a cornmon law doctrine of criminal law violates the principle of fair 
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Robinson, 2 Criminal Law Defenses§ 131 (c) at 77 (1984). If, however, other options permit the 
. defender to retreat safely from a confrontation without having to resort to deadly force, the use of 
force may not be necessary in the first place. La Fave & Scott at 659--60. 

Second, self-defense requires that the defendant's belief in the necessity of using force be 
reasonable. Ifa defendant honestly but unreasonably believed force was necessary, he will not 
be able to make out a successful claim of self-defense. Id. at 654. Conversely, if a defendant 
reasonably believed· an attack was to occur, but the facts subsequently showed no attack was 
threatened, he may still raise self-defense. As Lafave and Scott explain, "one may be justified in 
shooting to death an adversary who, having threatened to kill him, reaches for his pocket as if for 
a gun, though it later appears that  had no gun and that he was only reaching for his 
handkerchief." Id. Some authorities: such as the Model Penal Code, even eliminate the 
reasonability element, and require only that the defender honestly believed-regardless of its 
unreasonableness-that the use of force was necessary. 

Third, marty legal authorities include the requirement that a defender must reasonably 
believe that the unlawful violence is "imminent" before he can use force in his defense. It would 
be a mistake, however, to equate imminence necessarily with timing-that an attack is 
immediately about to occur. Rather, as the Model Penal Code explains, what is essential is that, 
the defensive response must be "immediately necessary." Model Penal Code§ 3.04(1). Indeed, 
imminence may be merely another way of expressing the requirement of necessity. Robinson at 
78. Lafave and Scott, for example, believe that the imminence requirement makes sense as part 
of a necessity defense because if an attack is not immediately upon the defender, the defender 
has other options available to avoid the attack that do not involve the use of force. Lafave & 
Scottat 656. If, however, the fact of the attack becomes certain and no other options remain, the 
use offorce may be justified. To use a well-known hypothetical, ifA were to kidnap and confine 
B, and. then tell B he would kill B one week later, B would be justified in using force in self­
defense, even i{the opportunity arose before the week had passed. Id. at 656; see also Robinson 
at § l31(c)(1) at 78. In this hypothetical, while.the attack itself is not imminent, B's use of force 
becomes immediately necessary whenever he has an opportunity to save himself from A. 

Fourth, the amount of force should be proportional to the threat. As Lafave and Scott 
explain, "the amount of force which [the defender] may justifiably use must be reasonably 
related to the threatened harm which he seeks to avoid."· Lafave & Scott at 651. Thus, one may 
not use deadly force in response to a threat that does not rise to death or serious bodily harm.· If 
such harm may result, however, deadly. force is appropriate. As the Model Penal Code· § 
3.04(2)(b) states,  use of deadly force is not justifiable ... unless the actor believes that 
such force is necessary to protect himself against death, serious bodily injury, kidnapping or 
sexual intercourse compelled by force or threat." 

In the current conflict, we. believe that a defendant accused of violating the criminal 
prohibitions described above might, in certain circumstances, have grounds to properly claim the 

. J 

defense of another. The threat of an impending terrorist attack threatens the lives of hundreds if . 
not thousands of American citizens. Whether such a defense will be upheld depends on the 
specific context within which the interrogation decision. is made. If an attack. appears 
increasingly certain, but our-intelligence services and armed forces cannot prevent it without the 
infomlation from the interrogation of a specific individual, then the more likely it will appear 
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that the conduct in question will be seen as necessary. The increasing certainty of an attack will 
also satisfy the imminence requirement. Finally, the fact that previous al Qaeda attacks have had 
as their aim the deaths of American citizens, and that evidence of other plots have had a similar 
goal in mind, would justify proportionality of interrogation methods designed to elicit 
information to prevent such deaths. 

To be sure, this situation is different from the usual self-defense justification, and, indeed, 
it overlaps with elements of the necessity defense. Self-defense as usually discussed involves 
using force against an individual who is about to conduct the attack. In the current 
circumstances, however, an enemy combatant in detention does not himself present a threat of 
hann. He is not actually carrying out the attack; rather, he has participated in the planning and 
preparation' for the attack, or merely has lmowledge of the attack through his membership in the 
terrorist organization. Nonetheless, some leading scholarly commentators believe .that 

.interrogation of such individuals using methods that might violate section 2340A would be 
justified under the doctrine of self-defense, because the combatant by aiding and promoting the 
terrorist plot "has culpably caused the situation where someone might get hurt. Ifhurting him is 
the only means to prevent the death or injury of others put at risk by his actions, such torture 
should be permissible, and on the same basis that self-defense is permissible." Michael S. 
Moore, Torture and the Balance of Evils, 23 Israel 1. Rev. 280, 323 (1989) (symposium on 
Israel'.s Landau Commission Report).72 See also Alan M. Dershowitz, Is It Necessary to Apply 
"Physical Pressure" to Terrorists-and to Lie About It?, 23 Israel 1. Rev. 192, 199-200 (1989). 
Thus, some commentators believe that by helping to create the threat of loss of life, terrorists 
become culpable for the threat even though they do not actually carry out the attack itself.· If 

) 
\ .necessarY,they may be hurt in an interrogation because they are part of the mechanism that has 

. set the. attack in motion, Moore, at 323, just as is someone who feeds ammunition or targeting 
information to an attacker. Under the present circumstances, therefore, even though a detained 
enemy combatant may nof be the exact attacker-he is not planting the bomb, or piloting a . 
hijacked plane to kill civilians-he still may be harmed in self-defense if he has lmowledge of 
future attacks because he has assisted in their planning and execution. 

In addition, we believe that a claim by an individual of the defense of another would be 
further supported by the fact that, in this case, the nation itself is under attack and has the right to 

. self-defense. As In re Neagle, 135 U.S. 1 (1890) suggests, a federal official who has used force 
.. in self-defense may also draw upon the national right to self-defense to strengthen his claim of 

justification. ill that case,· the State of California arrested and held deputy U.S. Marshal Neagle 
for shooting and killing the assailant of Supreme Court Justice Field. In granting the writ of 
habeas corpus for Neagle'S release, the Supreme Court did not rely alone upon the marshal's 
right to defend another or his right to self-defense. Rather, the Court found that Neagle, as an 
agent of the United States and of the executive branch, was justified in the killing because, in 
protecting Justice Field, hewas acting pursuant to the executive branch's inherent constitutional 
authority to protect the United States government. Id. at 67 ("We cannot doubt the power of the . 
president to take measures for the protection of a judge of one of the courts of the United States 

72 Moore distinguishes that case from one in which· a person has infom1ation that could stop a terrorist attack, but 
who does not take a hand in the tqrorist activity itself, such as an innocent person who learns of the attack from her 
spouse. Moore, 23 Israel L. Rev. at 324. Such individuals, Moore finds, would not be subject to the use offorce in 
self-defense, although they might be under the doctrine of necessity. 
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, who, while in the discharge of the duties of his office, is threatened with a personal attack which 
may probably result in his death."). That authority derives, according to the Court, from the 
President's power under Article II to take care that the laws are f'lithfully executed. In other 
words, Neagle as a federal officer not only could raise self-defense or defense of another, but 

, also could defend his actions on the ground that he was implementing the Executive Branch's 
authority to protect the United States government. 

If the right to defend the national government can be raised as a defense in an individual 
prosecution, as Neagle suggests, then a government defendant,' acting in his official capacity, 
should be able to argue that any conduct that arguably violated a criminal prohibition was 
undertaken pursuant to more than just individual self-defense or defense of another. In addition, 
the defendant could claim that he was fulfilling the Executive Branch's authority to protect the 
federal government and the nation from attack after the events of September 11, which triggered 
the nation's right to self-defense. Following the example of In re Neagle, a government 
defendant may also argue that his conduct of an interrogation, if properly authorized, is justified , 
on the basis ofprotecting the nation from attack. In order to make the fullest use of this defense, 
the defendant would want to show that his conduct was specifically ordered by national 
command authorities that have the authority to decide to use force in national self-defense. 

. There can be little doubt that the nation's right to self-defense has been triggered under 
our law. The Constitution announces that one of its purposes is "to provide for the common 
defense." U.S. Canst., Preamble.' Article I, § 8 declares that Congress is to exercise its powers 
to "provide for the common Defence." See also 2 Pub. Papers of Ronald Reagan 920, 921 

) (1988-89) (right of self-defense recognized by Article 51 of the U.N. Charter); supra Part 
IILA.4.a. The President has a particular responsibility and power to take steps to defend the 
nation,and its people. In re Neagle, 135 U.S. at 64. See also U.S. Const. art. IV,§ 4 ("The 
United-.States shall ... protect [each of the States] against Invasiorl"). As Commander -in Chief 
and Chief Executive, he may use the armed forces to protect the nation and its people. See, e:g., 
United States v. Verdugo-Urquidez, 494 U.S. 259, 273 (1990). And he may employ secret 
agents to aid in his work as Commander-in-Chief. Totten v. United States, 92 U.S. 105, 106 
(1876). As the Supreme Court observed in The Prize Cases, 67 U.S. (2 Black) 635 (1862), in 
response to an armed attack on the United States "the President is not only authorized but bound 
to resist force by force ... without waiting for any special legislative authority." Id. at 668. The 
September 11 events were a direct attackon the United States that triggered its right to use force 
under domestic and international law in self-defense, and as we have explained above, the 
President has authorized the use of military force with the support of Congress. 

As we have made clear in other opinions involving the war against al Qaeda, the Nation's 
right to self-defense has been triggered by the events of September 11. If a govenunent 
defendant were to harm an enemy combatant during an interrogation in a manner that might 
arguably violate a criminal prohibition, he would be doing so in order to prevent further attacks 
on the United States by the al Qaeda terrorist network. In that case, we believe that he' could 
argue that the executive branch's constitutional authority to protect the nation from attack 
justified his actions. This national and international version of the right to self-defense could 
supplement and bolster the government defendant's individual right. 
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Conclusion 

For the foregoing reasons, we conclude that the Fifth and Eighth Amendments do not 
extend to alien enemy combatants held abroad. Moreover, we conclude that different canons of 
construction indicate that generally applicable criminal laws do not apply to the military 
interrogation of alien unlawful combatants held abroad. Were it otherwise, the application of 
these statutes to the interrogation of enemy combatants undertaken by military personnel would 
conflict with the 'President's Commander-in-Chiefpower. 

. We further conclude that CAT defines U.S. international law obligations with respeCt to 
.torture and other cruel, inhuman, or degrading treatment or punishment. The standard of conduct.. 
regarding torture is thesame as that wh:ich is found in the torture statute, 18 U.S.C. §§·.234D­
2340A. Moreover, the scope ofU.S.'obligations under CAT regarding cruel, inhuman, or 
degrading treatment or punishment is limited to conduct prohibited by the Eighth, Fifth and 
Fourteenth Amendments. Customary intemationallaw does not supply any additional standards. 

Finally, even if the criminal prohibitions outlined above applied, and an interrogation 
method might violate those prohibitions, necessity or self-defense could provide justifications for 
any criminal liability. 

Please let us know ifwe can be of further assistance. 
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